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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

PHARMASTEM THERAPEUTICS, INC.,
Plaintiff,

V. Civil Action No. 02-148-GMS

VIACELL, INC.,, et al,,

Defendants.
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ORDER

Upon consideration of Defendants’ Motion for Injunctive Relief While Court’s Ruling on
Post-Trial Motions is Pending, including supporting material and argument, and all Opposition
papers, supporting material and argument, the Court hereby FINDS:

1. PharmaStem’s June 1, 2004 letter to Obstetricians (the “PharmaStem Letter™)
contains falsc and misleading statements concerning this Court’s rulings to date. In particular,
the Court finds the following statements in this PharmaStem Letter false and misleading:

A. “Patent infringement occurs when a petson or institute practices all or part
of a patented process.” The Court finds this statement is misleading because it is black letter law
that in order to prove contributory infringement of a method patent, the entire patented process
must be performed. By suggesting that infringement would occur when only part of a process is
performed, the letter is misleading.

B. “In the case of umbilical cord blood collection by an obstetrician, the
Court ruled that infringement occurs even if the cryopreservation and Storage is performed by a
third party.” The Court finds this statement misleading for at least the following reasons. First,
the sentence states that “the Court ruled” with respect to the “case” of “umbilical cord blood

collection by an Obstetrician.” This Court never made any rulings regarding conduct by
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obstetricians. There were no such allegations advanced in the tria] of this matter. Second, the
sentence leaves out several important elements that must be proved to show contributory

infringement. This missing elements include:

(1) that there must be a sale or offer to sell by the party that is
accused of contributory infringement,

(2) that the party accused of contributory infringement must be
“acting in concert or working together” with the other parties
whose combined conduct performed each and every element of the
patented process, and

(3) that, under §271 (¢), a sale of a service, as opposed to a sale of 3
tangible physical object, is not sufficient to satisfy the
requirements of the contributory infringement statute,
The Court finds that without these elements, the Statement is misleading,
2. PharmaStem is ordered to provide to Defendants within 10 days of this Order a
list of all persons to whom the Letter was sent.

3. The Court also hereby ORDERS that PharmaStem is prohibited from making any

further false or misleading communications to obstctricians,
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